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Sir: 

Applicant (hereafter "Appellant") hereby submits this Appeal Brief (hereinafter 
"Brief) in triplicate in support of its appeal from a final decision by the Examiner, 
mailed February 05, 2007 in the above-referenced Patent Application (hereinafter 
"Application). Appellant respectfully requests consideration of this appeal by the Board 
of Patent Appeals and Interferences (hereinafter "Board") for allowance of the above- 
captioned Application. 
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I. REAL PARTY IN INTEREST 

The invention is assigned to Intel Corporation of 2200 Mission College 
Boulevard, Santa Clara, California 95052-81 19. 

II. RELATED APPEALS AND INTERFERENCES 

To the best of Appellant's knowledge, there are no appeals or interferences that 
are related to, will directly affect, will be directly affected by, or have a bearing on the 
Board's decision in the present appeal. 

III. STATUS OF THE CLAIMS 

Claims 1-15 and 17-24 are currently pending in the above-referenced Application. 
No claims have been allowed. All pending claims were rejected in the final Office 
Action mailed February 5, 2007 (hereinafter "Office Action"), and are the subject of this 
appeal. 

IV. STATUS OF AMENDMENTS 

Claims 1-15 and 17-24 are currently pending in the subject Application. These 
claims were finally rejected in the Office Action. 

In response to the Office Action rejecting claims 1-15 and 17-24 under 35 U.S.C. 
§§ 102(e), Appellant filed a timely Notice of Appeal on May 4, 2007. 

A copy of all claims on appeal is attached hereto as the Appendix of Claims. 

Appellant respectfully traverses each of the grounds of rejection 
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V. SUMMARY OF THE CLAIMED SUBJECT MATTER 

In one embodiment, a method is disclosed. The method comprises storing native 
code associated with a first method and a second method within a native code space, and 
associating a reference to the first method and the second method in a method table. The 
method includes determining whether the first method or the second method is invoked 
by detecting whether the first method or the second method correspond to the native 
code, and determining whether the native code space exceeds a threshold in response to 
an invocation of the first method or the second method. The method further includes 
incrementing method counters each time the first method or the second method is 
invoked, wherein the method counters correspond to the first method and the second 
method. The method also includes unwinding a stack to determine whether the first 
method or the second method is active based on whether a corresponding method counter 
has exceeded a count threshold, reclaiming the native code associated with the first 
method and compiling byte code into native code associated with the second method in 
response to determining that the second method is active, and updating the method table 
for the first method. See Specification, paragraphs 0026-0035 and Figures 3-8. 

In one embodiment, a machine-readable medium is disclosed. The machine- 
readable medium comprising instructions which, when executed, cause a machine to 
store native code associated with a first method and a second method within a native code 
space, and associate a reference to the first method and the second method in a method 
table. The instructions which, when executed, further cause the machine to determine 
whether the first method or the second method is invoked by detecting whether the first 
method or the second method correspond to the native code, and determine whether the 

native code space exceeds a threshold in response to an invocation of the first method and 
Docket No.: 42390P9758 4 
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the second method. The instructions which, when executed, further cause the machine to 
increment method counters each time the first method or the second method is invoked, 
wherein the method counters correspond to the first method and the second method. The 
instructions which, when executed, further cause the machine to unwind a stack to 
determine whether the first method or the second method is active based on whether a 
corresponding method counter has exceeded a count threshold, reclaim the native code 
associated with the first method and compiling byte code into native code associated with 
the second method in response to determining that the second method is active, and 
update the method table for the first method. See Specification, paragraphs 0026-0035 
and Figures 3-8. 

In one embodiment, a data processing system is disclosed. The system comprises 

a storage device and a processor coupled with the storage device. The processor is to 

process data and execute instructions. The processor is to store native code associated 

with a first method and a second method within a native code space, and associate a 

reference to the first method and the second method in a method table. The processor is 

further to determine whether the first method or the second method is invoked by 

detecting whether the first method or the second method correspond to the native code, 

and determine whether the native code space exceeds a threshold in response to an 

invocation of the first method and the second method. The processor is further to 

increment method counters each time the first method or the second method is invoked, 

wherein the method counters correspond to the first method and the second method. The 

processor is to unwind a stack to determine whether the first method or the second 

method is active based on whether a corresponding method counter has exceeded a count 

threshold, reclaim the native code associated with the first method and compiling byte 
Docket No. : 42390P9758 5 
Application No.: 09/821,640 



code into native code associated with the second method in response to determining that 
the second method is active, and update the method table for the first method. See 
Specification, paragraphs 0026-0035 and Figures 3-8. 



Docket No.: 42390P9758 
Application No.: 09/821,640 



6 



VI. GROUNDS OF REJECTION 

Claims 1-15 and 17-24 stand rejected under 35 U.S.C. § 102(e), as being 
anticipated by Ogasawara, U.S. Patent No. 6,671,877 (hereinafter "Ogasawara"). 
No claims were indicated as allowable. 
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VII. ARGUMENT 



A. THE PENDING CLAIMS WERE IMPROPERLY REJECTED 
UNDER 35 U.S.C. § 102(E) BECAUSE OGASAWARA DOES NOT 
TEACH OR REASONABLY SUGGEST INCREMENTING 
METHOD COUNTERS EACH TIME THE FIRST METHOD OR 
THE SECOND METHOD IS INVOKED, WHEREIN THE 
METHOD COUNTERS CORRESPOND TO THE FIRST METHOD 
AND THE SECOND METHOD AND UNWINDING A STACK TO 
DETERMINE WHETHER THE FIRST METHOD OR THE 
SECOND METHOD IS ACTIVE BASED ON WHETHER A 
CORRESPONDING METHOD COUNTER HAS EXCEEDED A 
COUNT THRESHOLD 



Claims 1-8 stand rejected under 35 U.S.C. § 102(e) as being anticipated by 
Ogasawara . Appellant respectfully submits that Ogasawara does not teach or reasonably 
suggest the claimed invention for at least the reasons set forth below. 

Claim 1, recites: 

A method comprising: 

storing native code associated with a first method and a second method 

within a native code space; 
associating a reference to the first method and the second method in a 

method table; 

determining whether the first method or the second method is invoked by 

detecting whether the first method or the second method 

correspond to the native code; 
determining whether the native code space exceeds a threshold in response 

to an invocation of the first method or the second method; 
incrementing method counters each time the first method or the second 

method is invoked, wherein the method counters correspond to the 

first method and the second method ; 
unwinding a stack to determine whether the first method or the second 

method is active based on whether a corresponding method counter 

has exceeded a count threshold ; 
reclaiming the native code associated with the first method and compiling 

byte code into native code associated with the second method in 

response to determining that the second method is active; and 
updating the method table for the first method, 
(emphasis added) 

Ogasawara discloses calculating an activity degree of a method and using it to 
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decide an activity degree of each method and based on such an activity degree methods 
are discarded; however, Ogasawara does not teach or reasonably suggest determining 
whether the native code space exceeds a threshold in response to an invocation of a 
second method and reclaiming the native code . Instead, Ogasawara discloses calculating 
an activity degree of a method in order to determine when the method should be 
discarded. 

For example, Ogasawara discloses "if a memory request of a JIT compiler cannot 
be met in a certain thread, the thread temporarily stops all the threads other than itself and 
locates active methods. A method for calculating an activity degree of a method is used 
to decide the activity degree of each method. Thereafter, based on such an activity 
degree, some or all of JITed codes of a non-active method are discarded". Col 4, lines 8- 
14; emphasis added . The activity degree of a method likely to be called early is raised 
according to how early it is called. Thus, as to an activity degree, the earlier re-execution 
time of a method is, the larger its value becomes. Col. 3, lines 63-67; emphasis added . 
Ogasawara further discloses "a JIT compiler discards JITed code whose activity degree is 
lower, restarts thread execution, and continues compilation". Col. 6, lines 65-67; 
emphasis added . 

In contrast, claim 1, in pertinent part, recites " incrementing method counters each 

time the first method or the second method is invoked, wherein the method counters 

correspond to the first method and the second method [and] unwinding a stack to 

determine whether the first method or the second method is active based on whether a 

corresponding method counter has exceeded a count threshold ." (emphasis added). 

Appellant submits that Ogasawara does not teach or reasonably suggest such a feature. 

Ogasawara discloses "calculating an activity degree of a method" (col. 4, line 12); 
Docket No.: 42390P9758 9 
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however, nowhere does Ogasawara teach or reasonably suggest " incrementing method 
counters each time the first method or the second method is invoked, wherein the method 
counters correspond to the first method and the second method [and] unwinding a stack 
to determine whether the first method or the second method is active based on whether a 
corresponding method counter has exceeded a count threshold " as recited by claim 1 . 
(emphasis added). 

Appellant respectfully submits that claim 1 and its dependant claims are 
patentable over Ogasawara . 
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B. THE PENDING CLAIMS WERE IMPROPERLY REJECTED 
UNDER 35 U.S.C. § 102(E) BECAUSE OGASAWARA DOES NOT 
TEACH OR REASONABLY SUGGEST DETERMINING 
WHETHER THE FIRST METHOD OR THE SECOND METHOD 
IS INVOKED BY DETECTING WHETHER THE FIRST 
METHOD OR THE SECOND METHOD CORRESPOND TO 
THE NATIVE CODE AND DETERMINING WHETHER THE 
NATIVE CODE SPACE EXCEEDS A THRESHOLD IN 
RESPONSE TO AN INVOCATION OF THE FIRST METHOD 
OR THE SECOND METHOD 



Claims 1-8 stand rejected under 35 U.S.C. § 102(e) as being anticipated by 
Ogasawara . Appellant respectfully submits that Ogasawara does not teach or reasonably 
suggest the claimed invention for at least the reasons set forth below. 

Claim 1, recites: 

A method comprising: 

storing native code associated with a first method and a second method 

within a native code space; 
associating a reference to the first method and the second method in a 

method table; 

determining whether the first method or the second method is invoked by 

detecting whether the first method or the second method 

correspond to the native code ; 
determining whether the native code space exceeds a threshold in response 

to an invocation of the first method or the second method ; 
incrementing method counters each time the first method or the second 

method is invoked, wherein the method counters correspond to the 

first method and the second method; 
unwinding a stack to determine whether the first method or the second 

method is active based on whether a corresponding method counter 

has exceeded a count threshold; 
reclaiming the native code associated with the first method and compiling 

byte code into native code associated with the second method in 

response to determining that the second method is active; and 
updating the method table for the first method, 
(emphasis added) 

Continuing with the arguments as set forth above with respect to Argument A 
(pages 8-10) Ogasawara further discloses "if a memory request of a JIT compiler cannot 
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be met in a certain thread, the thread temporarily stops all the threads other than itself 
and locates active methods." Col. 4, lines 8-11; emphasis added . Ogasawara does not 
teach or reasonably suggest determining whether the first method or the second method is 
invoked by detecting whether the first method or the second method correspond to the 
native code [and] determining whether the native code space exceeds a threshold in 
response to an invocation of the first method or the second method " as recited by claim 1. 
(emphasis added). 

Appellant respectfully submits that claim 1 and its dependant claims are 
patentable over Ogasawara . 
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C. THE PENDING CLAIMS WERE IMPROPERLY REJECTED 
UNDER 35 U.S.C. § 102(E) BECAUSE OGASAWARA DOES NOT 
TEACH OR REASONABLY SUGGEST INCREMENTING 
METHOD COUNTERS EACH TIME THE FIRST METHOD OR 
THE SECOND METHOD IS INVOKED, WHEREIN THE 
METHOD COUNTERS CORRESPOND TO THE FIRST METHOD 
AND THE SECOND METHOD AND UNWINDING A STACK TO 
DETERMINE WHETHER THE FIRST METHOD OR THE 
SECOND METHOD IS ACTIVE BASED ON WHETHER A 
CORRESPONDING METHOD COUNTER HAS EXCEEDED A 
COUNT THRESHOLD 



Claims 9-15 stand rejected under 35 U.S.C. § 102(e) as being anticipated by 
Ogasawara . 

Claim 9 contains limitations similar to those of claim 1 . Accordingly, as 
previously discussed with regard to claim 1 in Argument A (pages 8-10), Appellant 
submits that claim 9 and its dependent claims are patentable over Ogasawara . 
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D. THE PENDING CLAIMS WERE IMPROPERLY REJECTED 
UNDER 35 U.S.C. § 102(E) BECAUSE OGASAWARA DOES NOT 
TEACH OR REASONABLY SUGGEST DETERMINING 
WHETHER THE FIRST METHOD OR THE SECOND METHOD 
IS INVOKED BY DETECTING WHETHER THE FIRST 
METHOD OR THE SECOND METHOD CORRESPOND TO 
THE NATIVE CODE AND DETERMINING WHETHER THE 
NATIVE CODE SPACE EXCEEDS A THRESHOLD IN 
RESPONSE TO AN INVOCATION OF THE FIRST METHOD 
OR THE SECOND METHOD 



Claims 9-15 stand rejected under 35 U.S.C. § 102(e) as being anticipated by 
Ogasawara . 

Claim 9 contains limitations similar to those of claim 1. Accordingly, as 
previously discussed with regard to claim 1 in Argument A and B (pages 8-12), 
Appellant submits that claim 9 and its dependent claims are patentable over Ogasawara . 
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E. THE PENDING CLAIMS WERE IMPROPERLY REJECTED 

UNDER 35 U.S.C. § 102(E) BECAUSE OGASAWARA DOES NOT 
TEACH OR REASONABLY SUGGEST INCREMENTING 
METHOD COUNTERS EACH TIME THE FIRST METHOD OR 
THE SECOND METHOD IS INVOKED, WHEREIN THE 
METHOD COUNTERS CORRESPOND TO THE FIRST METHOD 
AND THE SECOND METHOD AND UNWINDING A STACK TO 
DETERMINE WHETHER THE FIRST METHOD OR THE 
SECOND METHOD IS ACTIVE BASED ON WHETHER A 
CORRESPONDING METHOD COUNTER HAS EXCEEDED A 
COUNT THRESHOLD 



Claims 17-24 stand rejected under 35 U.S.C. § 102(e) as being anticipated by 
Ogasawara . 

Claim 17 contains limitations similar to those of claim 1. Accordingly, as 
previously discussed with regard to claim 1 in Argument A (pages 8-10), Appellant 
submits that claim 1 7 and its dependent claims are patentable over Ogasawara . 
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F. THE PENDING CLAIMS WERE IMPROPERLY REJECTED 

UNDER 35 U.S.C. § 102(E) BECAUSE OGASAWARA DOES NOT 
TEACH OR REASONABLY SUGGEST DETERMINING 
WHETHER THE FIRST METHOD OR THE SECOND METHOD 
IS INVOKED BY DETECTING WHETHER THE FIRST 
METHOD OR THE SECOND METHOD CORRESPOND TO 
THE NATIVE CODE AND DETERMINING WHETHER THE 
NATIVE CODE SPACE EXCEEDS A THRESHOLD IN 
RESPONSE TO AN INVOCATION OF THE FIRST METHOD 
OR THE SECOND METHOD 



Claims 17-24 stand rejected under 35 U.S.C. § 102(e) as being anticipated by 
Ogasawara . 

Claim 1 7 contains limitations similar to those of claim 1 . Accordingly, as 
previously discussed with regard to claim 1 in Argument A and B (pages 8-12), 
Appellant submits that claim 17 and its dependent claims are patentable over Ogasawara 
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VIII. CONCLUSION 

Appellant respectfully submits that all appealed claims in this application are 
patentable and were improperly rejected by the Examiner during prosecution before the 
United States Patent and Trademark Office. Appellant respectfully requests that the 
Board overrule the Examiner and direct allowance of the rejected claims. 

This Brief is submitted with a check for $500.00 to cover the appeal fee for one 
other than a small entity as specified in 37 C.F.R. §1.1 7(c). Please charge any shortages 
and credit any overpayments to our Deposit Account No. 02-2666. 

Respectfully submitted, 

BLAKELY, SOKOLOFF, TAYLOR & ZAFMAN 

Date: June 21. 2007 

Attorney for Appellant 
Registration Number: 51,841 

BLAKELY, SOKOLOFF, TAYLOR & ZAFMAN 
12400 Wilshire Boulevard 
Seventh Floor 

Los Angeles, CA 90025-1030 
(303)-740-1980 
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IX. APPENDIX OF CLAIMS (37 C.F.R. $ 1.192(c)(7)) 



1. 



(Previously Presented) A method comprising: 



storing native code associated with a first method and a second meth( 




native code space; 

associating a reference to the first method and the second method in a method 
table; 

determining whether the first method or the second method is invoked by 

detecting whether the first method or the second method correspond to the 
native code; 

determining whether the native code space exceeds a threshold in response to an 

invocation of the first method or the second method; 
incrementing method counters each time the first method or the second method is 

invoked, wherein the method counters correspond to the first method and 

the second method; 

unwinding a stack to determine whether the first method or the second method is 
active based on whether a corresponding method counter has exceeded a 
count threshold; 

reclaiming the native code associated with the first method and compiling byte 
code into native code associated with the second method in response to 
determining that the second method is active; and 

updating the method table for the first method. 
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2. (Previously Presented) The method of claim 2, wherein reclaiming the native code 
associated with the first method and compiling byte code into native code 
associated with the second method in response to the determination comprises 
reclaiming the native code associated with the first method in response to a 
determination that the native code space exceeds the threshold. 

3. (Previously Presented) The method of claim 2, further comprising storing the 
native code associated with the second method within the native code space in 
response to the compilation. 

4. (Previously Presented) The method of claim 2, further comprising: 
invoking the first method following the reclamation; and 

re-compiling byte code into the native code associated with the first method in 
response to the invocation of the first method. 

5. (Previously Presented) The method of claim 2, wherein reclaiming the native code 
associated with the first method and compiling byte code into native code 
associated with the second method in response to the determination comprises 
compiling byte code into native code associated with the second method. 

6. (Previously Presented) The method of claim 5, wherein compiling byte code into 
native code associated with the second method comprises compiling byte code 
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into native code associated with the second method utilizing a just-in-time 
compiler. 



7. (Previously Presented) The method of claim 2, wherein reclaiming the native code 
associated with the first method and compiling byte code into native code 
associated with the second method in response to the determination comprises: 
determining whether the first method is active or inactive; and 

reclaiming the native code associated with the first method in response to a 
determination that the first method is inactive. 

8. (Previously Presented) The method of claim 7, further comprising: 
reclaiming the native code associated with the first method and compiling byte 

code into native code associated with the second method in response to the 
determination further comprises determining whether the first method is 
hot or cold in response to a determination that the first method is inactive; 
and 

reclaiming the native code associated with the first method in response to a 

determination that the first method is inactive comprises reclaiming the 
native code associated with the first method in response to a determination 
that the first method is cold. 
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9. (Previously Presented) A machine-readable medium having stored thereon data 
representing sets of instructions which, when executed by a machine, cause the 
machine to: 

store native code associated with a first method and a second method within a 
native code space; 

associate a reference to the first method and the second method in a method table; 
determine whether the first method or the second method is invoked by detecting 

whether the first method or the second method correspond to the native 

code; 

determine whether the native code space exceeds a threshold in response to an 
invocation of the first method and the second method; 

increment method counters each time the first method or the second method is 

invoked, wherein the method counters correspond to the first method and 
the second method; 

unwind a stack to determine whether the first method or the second method is 

active based on whether a corresponding method counter has exceeded a 
count threshold; 

reclaim the native code associated with the first method and compiling byte code 
into native code associated with the second method in response to 
determining that the second method is active; and 

update the method table for the first method. 
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1 0. (Previously Presented) The machine-readable medium of claim 9, wherein 
reclaiming the native code associated with the first method and compiling byte 
code into native code associated with the second method in response to the 
determination comprises reclaiming the native code associated with the first 
method in response to a determination that the native code space exceeds the 
threshold. 

1 1 . (Previously Presented) The machine-readable medium of claim 9, wherein the 
sets of instructions when further executed, cause the machine to perform 
operations comprising storing the native code associated with the second method 
within the native code space in response to the compilation. 

12. (Previously Presented) The machine-readable medium of claim 9, wherein the 
sets of instructions when further executed, cause the machine to perform 
operations comprising invoking the first method following the reclamation; and 
re-compile byte code into the native code associated with the first method in 
response to the invocation of the first method. 

13. (Previously Presented) The machine-readable medium of claim 9, wherein 
reclaiming the native code associated with the first method and compiling byte 
code into native code associated with the second method in response to the 
determination further cause the machine to compile byte code into native code 
associated with the second method. 
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14. (Previously Presented) The machine-readable medium of claim 13, wherein 

compiling byte code into native code associated with the second method further 
cause the machine to compile byte code into native code associated with the 
second method utilizing a just-in-time compiler. 



15. (Previously Presented) The machine-readable medium of claim 9, wherein 
reclaiming the native code associated with the first method and compiling byte 
code into native code associated with the second method in response to the 
determination further cause the machine to: 

determine whether the first method is active or inactive; and 
reclaim the native code associated with the first method in response to a 
determination that the first method is inactive. 

16. (Cancelled) 

1 7. (Previously Presented) A data processing system comprising: 
a storage device; and 

a processor coupled with the storage device, the processor to process data and 
execute instructions, the processor to: 

store native code associated with a first method and a second method 

within a native code space; 
associate a reference to the first method and the second method in a 

method table; 
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determine whether the first method or the second method is invoked by 

detecting whether the first method or the second method 

correspond to the native code; 
determine whether the native code space exceeds a threshold in response 

to an invocation of the first method and the second method; 
increment method counters each time the first method or the second 

method is invoked, wherein the method counters correspond to the 

first method and the second method; 
unwind a stack to determine whether the first method or the second 

method is active based on whether a corresponding method counter 

has exceeded a count threshold; 
reclaim the native code associated with the first method and compiling 

byte code into native code associated with the second method in 

response to determining that the second method is active; and 
update the method table for the first method. 



1 8. (Previously Presented) The data processing system of claim 1 7, wherein when 
reclaiming the native code associated with the first method and compiling byte 
code into native code associated with the second method in response to the 
determination, the processor is further to reclaim the native code associated with 
the first method in response to a determination that the native code space exceeds 
the threshold. 
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19. (Previously Presented) The data processing system of claim 17, wherein the 
processor is further to store the native code associated with the second method 
within the native code space in response to the compilation. 

20. (Previously Presented) The data processing system of claim 17, wherein the 
processor is further to invoke the first method following the reclamation; and re- 
compiling byte code into the native code associated with the first method in 
response to the invocation of the first method. 

2 1 . (Previously Presented) The data processing system of claim 1 7, wherein when 
reclaiming the native code associated with the first method and compiling byte 
code into native code associated with the second method in response to the 
determination, the processor is further to compile byte code into native code 
associated with the second method. 

22. (Previously Presented) The data processing system of claim 2 1 , wherein when 
compiling byte code into native code associated with the second method, the 
processor is further to compile byte code into native code associated with the 
second method utilizing a just-in-time compiler. 

23. (Previously Presented) The data processing system of claim 1 7, wherein when 
reclaiming the native code associated with the first method and compiling byte 



Attorney Docket No. 42390P9758 
Application No. 09/821,640 



viii 



code into native code associated with the second method in response to the 
determination, the processor is further to: 
determine whether the first method is active or inactive; and 
reclaim the native code associated with the first method in response to a 
determination that the first method is inactive. 

24. (Previously Presented) The data processing system of claim 23, wherein the 
processor is further to: 

reclaim the native code associated with the first method and compiling byte code 
into native code associated with the second method in response to the 
determination further comprises determining whether the first method is 
hot or cold; and 

reclaim the native code associated with the first method in response to a 

determination that the first method is inactive comprises reclaiming the 
native code associated with the first method in response to a determination 
that the first method is cold. 

Claims 25-28 (Cancelled) 
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X. EVIDENCE APPENDIX 

None. 
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XI. RELATED PROCEEDINGS APPENDIX 

None. 
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